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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 1283.

W. J. ZEREES and LIZZIE THOMAS,
Plaintiffs in Error,

vs.

C. VANINA,
Defendant in Error.

Petition for Rehea^ring.

The plaintiffs in error respectfully petition the

Court for a rehearing in this action on the following

grounds: That the location notice and certificate in

this case are entirely different and based upon a dif-

ferent ground than the ones considered in any of the

cases cited by the Court and upon which the decision

is based, and an entirely different rule of law ap-

plies; that the evidence shows that the defendant in

error had forfeited his right to the mining claim in

question, by a failure to comply with the local and

state mining laws and rules, and that he did not

take the proper steps to reclaim such right till after

a valid location had been perfected by the plaintiffs

in error and their grantors ; and, that if the law were

to become established as decided upon the former

hearing it would have the effect of declaring the



state and local mining laws and rules void as to

honest men and placing a premium upon perjury.

I.

The location notice and certificate in this case are

entirely different and based upon a different ground

than the ones considered in any of the cases cited by

the Court and upon which the decision is based, and

an entirely different rule of law applies.

In the cases of Belk vs. Meagher, 104 U. S. 284;

Willis vs. Blain, 4 N. M. 378; Providence Gold Min.

Co. vs. Burke, 57 Pac. 641; Quigiey vs. Gillette,

101 Cal. 462 ; and in all other cases where it has been

held that a certificate of "relocation" admitted the

validity of the prior location and that the party

claiming under such certificate of relocation would

be compelled to show that the previous locator had

failed to perform the annual assessment work in

order to establish the validity of his own claim, the

relocations were made upon the express ground of

abandonment and failure to perform the assessment

work and such facts were set out in the certificates.

The rule of law laid down in these cases is merely

this: That one cannot seek to mislead parties in in-

terest by representing to them that he will claim a

better right to mining property on ac(;ount of the

previous locator's failure to perform assessment, and

then, when it comes to the actual test of rights, take



them by surprise by basing his claim on a fail-

ure to properly locate the claim. It is evident that

such a rule could be based on no other reason than

the right of the party interested not to be willfully

misled, and perhaps deprived of valuable evidence

and proof that he would otherwise have preserved.

The requirements of therelocator are exactly the same

as those of the locator, so no other advantage to the

relocator or disadvantage to the previous locator

would follow from designating a claim as a reloca-

tion instead of an original location.

In the present case the very ground of the reloca-

tion was a failure of the previous locator to prop-

erly locate and comply with the local and state laws

in making his location and recording his certificate

thereof with the county recorder. It is in fact a re-

location whether it is termed as such or not. A

change in the term by which the same is designated

cannot change the facts. The previous location

might be defective, imperfect, and fail to protect the

locator against the rights of a subsequent claimant,

by reason of the failure to comply with the local and

state laws. Nevertheless, it would be a location of

a mineral lode and would give the locator rights as

against mere trespassers who were not honestly com-

plying with the mining laws in seeking to locate the

same ground themselves. If no one intervened by

complying with the local laws and customs, the loca-



tion might be sufficient to enable the party to obtain

a patent from the United States, as there might be

a full compliance with the United States laws, yet

a compliance with the local laws would be essential

to bar others from establishing a right to the same

claim prior to the obtaining of such a patent. It

would not be a case of an original discovery, but a

case of appropriating another person's discovery.

In all other matters the courts have construed in-

struments to be what they were honestly intended

to be, even going so far as to declare an instrument,

l)urporting to be an absolute deed, to be a mortgage.

A compliance in fact is what the courts have sought

to determine the character of an instrument, rather

than an accidental or unintelligent indorsement upon

the same.

There is not a word in the location notice of the

plaintiff's grantors that would indicate that the

same was being made upon the ground of a failure

of the previous locator to perform the annual assess-

ment work, nor was there any evidence to show that

any of the parties considered the same to have been

made on such a ground.

Such an extreme alteration of rights should not

be made to depend upon the chance use of an un-,

fortunate word, until so declared by the highest

court of the land. The use of the word "relocate"

has never been so construed by the United States



Supreme Court, where such circumstances and in-

tentions prevailed.

II.

The evidence shows that the defendant in error

had forfeited his rights to the mining claim in ques-

tion, by a failure to comply with the local and state

mining laws and rules, and that he did not take the

proper steps to reclaim such right till after a valid

location had been perfected by the plaintiffs in error

and their grantors.

The grantors of the defendant in error had made

their discovery during the month of February, 1902,

of the claim in question, and under the local and

state mining rules and laws, it would be necessary

that a certificate of such location should be filed in

the office of the county recorder within 90 days

thereafter. Sec. 210 Complied Laws of Nev.

A failure to record the certificate wdth the county

recorder within the 90 days subjects the mining claim

to location by any qualified locator. Mallett vs.

Uncle Sam Min. Co., 1 Nev. 188 ; Oreamuno vs. Uncle

Sam Min. Co., 1 Nev. 215 ; Barring & A. Mines, 300

;

Sisson vs. Sommers, 24 Nev. 379.

Sec. 2324, R. S. of the United States provides that

"The miners of each mining district may make regu-

lations not in conflict with the laws of the United

States—governing the location, manner of recording,

amount of work necessary to hold possession of a
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mining claim etc." Later in the same section it is

provided: "and upon failure to comply with these

conditions, the claim or mine upon which such fail-

ure occurred shall be opened to relocation in the

same manner as if no location of the same had ever

been made." Taking the two provisions of the sec-

tion in consideration, it would not be''^easonable to

construe the same as meaning that a relocation could

be made for failure to comply with local mining rules

as well as for a failure to do assessment work, and

the Supreme Court has never decided that this would

not be the construction.

The very word "relocation" is used in this section.

And why should not this word be used to distinguish

such a location from an original discovery? To de-

termine that the difference in the use of the words

"locate" and "relocate" in themselves would change

the character of the location and has a strict signi-

ficance in the law would be to charge Congress with

the use of improper and inconsistent language in the

framing of sec. 2324, R. S. of the U. S., and would

make the relocation clause of said section of no ef-

fect, as to " be open to relocation in the same manner

as if no location of the same had ever been made,"

would be to locate and use an original location notice

and certificate, which would contain the word "lo-

cate" rather than "relocate." Such narrowness of

construction would soon lead to innumerable dif-



ficulties and destroy the whole intent of a law. A

compliance with a law should depend upon facts and

acts, rather than upon the accidental use of a single

word.

That, in Nevada, a certificate of location must be

recorded with the county recorder whether recorded

with a district recorder or not, is made clear by the

laws of 1899. Sec. twenty-five of Chap. LXXVII
uses the language: '^But recording shall be required

in the office of the county recorder in all cases; as

well where there is a district recorder as where there

is none."

On January 1st, 1904, the plaintiff's grantors duly

located the claim in question. The defendant's

grantors had failed up to this time to record their

certificate of location and the same was thus open to

location or relocation by others.

A certificate of location was recorded in the county

recorder's office on February 24th, 1904, by plain-

tiff's grantors and all necessary location work had

been performed, and up to this time neither the de-

fendant nor his grantors had attempted to comply

with the law by recording a location certificate.

Thus the plaintiffs and their grantors acquired a

valid and exclusive right at that time.

The location certificate having been recorded and

all location work performed by plaintiffs and their

grantors before the rights of an}^ interveners could



attach, it is immaterial whether or not a location

notice were ever made, i)osted, or filed. The U. S.

laws do not require the posting or recording of a lo-

cation notice ; the laws of Nevada do not require the

recording of a location notice ; and the necessity and

use of a location notice are wholly wanting after the

certificate of location has been recorded. The only

use of the location notice is to protect the party

against trespassers till after he has performed his

location work and recorded the certificate of location.

That the location notice serves no other purpose and

is of no use if no rights intervene prior to the re-

cording of the location certificate, is shown by Sec.

213 Compiled Laws of Nevada. This section provides

for the amendment of a certificate of location for the

purpose of correcting all errors in the original loca-

tion or certificate. If the notice of location served

any purpose after the recording of the certificate

of location, there would also be provision for the

amendment of such location notice, and no such pro-

vision is made in the statutes. Neither has it been

a custom among miners to give any attention to the

location notice after the filing of the certificate of

location. Thus no consideration need be given to the

location noticte which contained the troublesome word

"relocate," as it serves no purpose as to the re-

spective claims of the parties, and the location certi-
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ficate and amended certificate did not use the word

''relocate."

Even if the location notice wereTbe considered as

the foundation without which the certificate of loca-

tion could not exist, there would be no reason why

the same could not be amended so as to correct the

accidental use of the word "relocate" to "locate," if

the intention of the parties was to come within the le-

gal meaning of the latter word rather than that of the

former. And such an amendment was accomplished

in this case (if the location notice is such a part of the

certificate of location) by the certificate of location,

as it refers to the location of Jan. 1st, 1904, as an

original location, and does not use the word "relo-

cate.
'

'

The certificate of location is presumptive evidence

that the locator has complied with the law in all re-

spects. Cheeseman vs. Shreeve, 40 Fed. 787. Thus

an attack upon acts which are necessary to make a

location valid must be successfully maintained be-

fore the rights claimed by the certificate can be ques-

tioned.

An amended certificate of location need not specify

for what purposes it was made and filed. Johnson

vs. Young, 18 Col. 625, 34 Pac. 173.

No posting of notices is required under U. S. Laws.

Hawes et al. vs. Victoria Copper Mining Co., 160 U.

S. 303.
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III.

If the laws were to become established as decided

upon the former hearing of this case it would have

the effect of declaring the state and local mining laws

and rules void as to honest men, and place a premium

upon perjury.

The mining laws would be of no effect unless a

failure to comply with them would work a forfeiture

of the claim and subject the same to relocation, as

there would be no motive to induce the miner to com-

ply with the law and the same would become a dead

letter. It cannot be that the United States Congress

intended to say to the states: you may make laws

but you cannot enforce them.

The only way they can be enforced is by declaring

the claims forfeited and open to relocation upon fail-

ure to comply with these laws.

Under the decision rendered upon the previous

hearing of this case it is decided that the only way

such a relocation can be accomplished is to file and

record an original certificate just as if no location

had previously been made. This would mean a certi-

fying that they had made an original discovery

which would be untrue. The facts would be that

they had made no discovery of mineral bearing rock

whatever, but had merely appropriated another's dis-

covery for liis failure to comply with the mining

laws.
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A person ought to be allowed to tell the truth and

still accept the advantages of the law. Honest men

will not willfully use words which would convey a

falsehood. And it cannot be that Congress meant

to confer the privileges only upon those who are wil-

ling to falsely state that they are the original dis-

coverers of the mineral bearing rock. They ought

to extend the privilege to the man who honestly

claims a right by relocation of a previous defective

location, provided he does not pretend to be making

it for a failure to do assessment work and then rely

upon a failure to properly locate.

The Nevada courts have gone far enough to say

that the statement or testimony of a locator that his

''claim was located upon the old Washington and

Creole mining claim" was no evidence or admission

of a valid prior location. Patchen v. Keeley, 19

Nev. 404. Why should such a statement in a loca-

tion notice have such an effect, if testimony upon a

trial is not such an admission? We believe that it

should not have the effect of an admission of a prior

valid location, unless it go further and specify that

the relocation is made on some ground other than

failure to make a valid location, as for instance,

abandonment, or failure to perform assessment

work. The cases under consideration by the court

upon the previous hearing were such cases. They

had relocated upon the express ground of abandon-
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merit or failure to do assessment work. In such

cases, the expression of one ground of relocation

should exclude others under the rule '^Expressio

unius est exclusio alterius," which is usually true

in fact as well as in legal inference. But there is no

basis for such an inference or application in the pres-

ent case as it lacks every element that would ])e re-

quired for the application of the same.

In conclusion we respectfully submit

:

That the claim in question was subject to location,

or relocation, on January 1st, 1904, on account of the

failure of defendant and his grantors to complj^ with

the mining laws of Nevada, in that they had not re-

corded a certificate of location.

That a valid location of such property was made

by plaintiff's grantors at such time by doing the

necessary location work and recording a certificate

of location with the county recorder thereafter, and

prior to any such steps on the part of the defendant's

grantors.

That whether the use of the word ''relocate" is

proper, or improper, the plaintiffs have a valid claim

to the property in question, as the certificate of location

filed for record by plaintiff's grantors in the county

recorder's office on February 24th, 1904, did not use

the word '

' relocate
'

' either in the body of the instru-

ment or the heading, and did not purport to have

been a location on the ground of abandonment or
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forfeiture for failure to do assessment work. And

that no such certificate was ever recorded making

such a claim, nor was it plaintiff's grantor's inten-

tion to relocate on such ground.

That the foregoing facts taken in connection with

the evidence in the case are sufficient to enable plain-

tiffs to prevail in their action.

That the question is one of great importance to the

mining world, and a decision should not be rendered

adverse to the plaintiffs herein without first certify-

ing the matters herein contested to the Supreme

Court of the United States for the ruling upon the

same.

It is therefore respectfully submitted that a re-

hearing should be granted in this action and that

the judgment of the Circuit Court should be reversed,

or that before the final decision is rendered in this

action, the following questions be submitted to the

Supreme Court of the United States for decision

:

1. Does the mere use of the words "Notice of Re-

location Eddie Quartz Claim" in a notice of location

prevent the plaintiffs from disputing the validity of

such previous location, when the same does not pur-

port to have been made on the ground of a failure of

previous locator to do assessment work, or on ground

of abandonment, and when it is shown that such

location was made on the express ground of an in-
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valid previous location, and that no one was misled

by the notice ?

2. If the use of the word "relocate" in a notice

of location is an implied admission of the validity of

a previous location, can such implied admission be

overcome by an amendment prior to the attaching of

rights of others ?

3. If a notice of location is defective, does the

posting and recording of a regular certificate of loca-

tion, before another party has acquired a right to the

claim cure the defect in the notice of location, and per-

fect the right of the party who had previously posted

a defective notice of location ?

4. If a party has a right to locate a mining claim

at the time, but he mistakes his method of acquiring

right to the same and attempts to relocate the same,

can he not upon discovery of his mistake, correct the

same by amendment, provided others have not in-

tervened prior to such amendment?

5. Are not amendments alwaj^s allowed to cor-

rect an error in the acquiring of a right or title to a

mining claim, if such amendment is made prior to the

acquiring of rights by others, and provided the

amendment merely places the claimant and his rights

in the position that they could have been placed in by
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the correct proceedings, at the time the error was

committed ?

C. E. MACK,
GEO. D. PYNE,

and E. J. L. TOBER,

Attorneys for Plaintiffs in Error.

The foregoing petition is signed b}^ C. E. Mack, for

the reason that the Hon. E. S. Farrington, formerly

of the firm of Mack & Farrington, is now U. S. Dis-

trict Judge for the District of Nevada, and for that

reason does not participate in this proceeding.

[Endorsed] : No. 1283. United States Circuit

Court of Appeals for the Ninth Circuit. W. J. Zer-

res and Lizzie Thomas, Plaintiffs in Error, vs. C.

Vanina, Defendant in Error. Petition for Rehear-

ing.

Filed Feb. 7, 1907.

F. D. MONCKTON,
Clerk.




